Medford City Council Study Session

Minutes June 11, 2015

6:00 PM
Medford City Hall, Medford Room
411 West Eighth Street, Medford, Oregon

The Medford City Council Study Session was called to order at 6:00 p.m. in the Medford Room of the Medford
City Hall on the above date with the following members and staff present.

Mayor Gary Wheeler; Councilmembers Clay Bearnson, Daniel Bunn, Chris Corcoran, Dick Gordon,
Tim Jackle, Eli Matthews, Kevin Stine and Michael Zarosinski

City Manager Pro Tem Bill Hoke; City Attorney Lori Cooper; Deputy City Attorney Kevin McConnell;
Lieutenant Kevin Walruff; City Recorder Glenda Wilson

Time, Place and Manner Regulations — Medical Marijuana Facilities
Mayor Wheeler opened the meeting and noted that Deputy City Attorney Kevin McConnell would begin
discussing the evening'’s topic.

Mr. McConnell spoke regarding two pending ordinances regarding marijuana. One is the nuisance odor
ordinance and the other requires enclosures for marijuana grows. He requested Council direction regarding
whether to proceed with the proposed ordinances.

Mr. McConnell believes that cities will ultimately have the ability to impose reasonable time, place and manner
regulations on all medical and retail marijuana licensees. He recommended the Planning Commission create
a proposed zone text amendment for Council’s review by fall or winter. If the moratorium were lifted, the zone
text amendment would ensure the Council’s preferred time, place and manner regulations.

Counciimember Bunn questioned whether this would apply to state licensees and OMMP cardholders;
Mr. McConnell responded his understanding was that state law would enable cities to impose reasonable
restrictions for both medical and retail marijuana. It also appeared the state was going to regulate laboratory,
safety, and testing in addition to requiring licenses for marijuana handlers. The big issue was the ability for
cities to ban licensed establishments for medical and retail marijuana.

House Bill 3400 (HB 3400) became a global marijuana bill to streamline the marijuana process. HB 3400 has
two relevant amendments — HB 3400-9 and HB 3400-10. There is also House Bill 2041-2, which creates a
17% tax at the point of sale and removes the $35 tax on plants. Mr. McConnell stated the 17% tax should be
easier to implement.

Mr. McConnell stated that cities continue to have the ability to regulate medical and retail marijuana licensees,
and expected this requirement would be included in any finalized laws. He verified this fact today with Rob
Bovett, an attorney with the Association of Oregon Counties.

HB 3400-9, the retail marijuana amendment, allows cities to control retail licensees. One exception may
include the adoption of the time, place and manner regarding retailers and spacing them more than 1000 feet
apart. Mr. McConnell believed the state was concerned with cities zoning retailers out of city limits by
requiring a large space between retailers. The Oregon Liquor Control Commission (OLCC) will not issue a
marijuana license without a valid land-use compatibility statement (LUCS) stating that the proposed location
meets the city’s comprehensive plan and land development code. Very importantly, HB 3400-9 states this
LUCS will not be a land-use decision, so it could not be appealed to the Land Use Board of Appeals (LUBA)
and most likely appeals would be heard by Circuit Court.

HB 3400-10, the medical marijuana amendment, permits cities to adopt time, place and manner restrictions
regarding all medical marijuana licensees. Mr. McConnell noted that licensed processors are also included in
this bill. Processors can take marijuana to create something else whether through extraction or concentration
methods.
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At this point, it appears the city has the ability to impose time, place and manner restrictions on all marijuana
businesses. However, there is no consensus regarding cities’ ability to ban licensees. The current provision
indicates that if a county voted no on Measure 91 by 55% or more, a city would be able to opt out.
Mr. McConnell was not sure of the percentage for Jackson County. However, if the County didn't meet that
requirement, an election was necessary to completely ban marijuana licensees. If marijuana remains a
Schedule 1 drug under the Federal Controlled Substances Act, Medford can keep the moratorium.

Mr. McConnell requested Council direction regarding the Measure 91 approved home grows which would be
legal as of July 1. He recommended passing the proposed marijuana odor ordinance prohibiting the unlawful
release of marijuana odor and not passing the enclosure requirement. He believed the odor ordinance would
solve 75-80% complaints.

Councilmember Corcoran questioned whether the city could ban outdoor grows. Mr. McConnell responded
that Council could ban all outdoor grows if they wished. Councilmember Bearnson noted that indoor grows
still need to “exhaust the smell.” Mr. McConnell stated the proposed marijuana odor ordinance states that
growers shall not cause marijuana odor to emanate to any other property regardless of outdoors or indoors.

Councilmember Gordon asked how to determine whether an odor was a nuisance and how was it an odor
defined and measured. Mr. McConnell responded that the odor would be handled as other nuisances, through
the Code Enforcement Department.

Councilmember Corcoran questioned how people would mitigate the odor and would they lose their plants or
be fined; Mr. McConnell responded the city would try to abate it through any means. Counciimember
Bearnson believed this could cause an enforcement nightmare and would step on people’s personal freedom.
Councilmember Bearnson stated that he would be surprised if many people would be offended by the odor.

Councilmember Bunn added that most enforcement is complaint based. Councilmember Jackle stated this
would allow for “sub-communities” in Medford. There are parts of Medford who wouldn't turn in their neighbors
and others that will not allow marijuana in their neighborhoods.

Mr. McConnell again recommended Council direct the Planning Commission to draft a zone text amendment
including the time, place and manner, and the operational developmental standards for licensed medical and
retail marijuana businesses. Zone text amendments from other cities regulate the 1000 foot rule, signage,
and processing with high heat or butane.

Councilmember Gordon did not believe the Planning Commission should handle this issue. Councilmember
Jackle preferred conducting joint study sessions with the Planning Commission.

Patients Helping Patients
On April 30, a permanent injunction was issued against a medical marijuana state licensed business

operating without a- Medford business license at 2390 West Main Street. The city continued to receive
complaints regarding marijuana smoking and people going in and out. One day after the injunction, the
business owners applied for a business license for The Green Room Smoke Shop for the same type of
business at the same location.

Today, the judge did not award the city remedial contempt, but issued an order prohibiting the sale of
marijuana or marijuana products, which should eliminate this problem.

MaryJane’s Basement
Mr. McConnell stated MaryJane's Basement has obtained their state dispensary license and filed for another

business license, which was denied. They have filed a lawsuit against the city.
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Mr. McConnell asked for Council direction regarding the marijuana odor nuisance ordinance and the time,
place and manner issue.

Mayor Wheeler thanked Mr. McConnell and asked whether the city had a nuisance ordinance; Mr. McConnell
responded not for marijuana and City Attorney Lori Cooper responded our current ordinance does include
offensive odors, but the proposed ordinance would be more specific.

Councilmember Zarosinski asked Mr. McConnell to clarify the difference between a marijuana dispensary and
a liquor store. Mr. McConnell responded that pursuant to the law, nothing.

Councilmember Bearnson questioned the federal pre-emption and what would happen if the federal law
changed. Mr. McConnell stated if marijuana was delisted, Medford would need Cave Junction to win their
pending case or the state law would need to allow cities to ban marijuana licensees.

Councilmember Bunn liked the recommendation, but noted that we may need to repeal or revise it in the
future. He also preferred including the Planning Commission and noted that depending on the state’s
decision, we may need to consider taking the issue to a baliot.

Councilmember Jackle preferred an outright ban on outdoor grows in residential areas, noting our land-use
code is designed to keep heavy agricultural use out of city limits. In addition, he would like the odor ordinance
approved.

Councilmember Bearnson agreed with Councilmember Bunn regarding drafting some time, place and manner
ordinances. He did not agree that four plants should be considered heavy agricultural growing and was
concerned with the extensive electrical use with indoor grows.

Lieutenant Kevin Walruff spoke regarding the enforcement of the proposed odor ordinance, noting the
nuisance must impact the complainant’s lifestyle. He also explained pending changes regarding medical
marijuana amounts and selling the overages.

Councilmember Zarosinski believed this was a land-use issue and asked whether the Planning Commission
could draft a proposed zone text amendment in time. He also asked for clarification on the number of plants
allowed, because he thought there were different restrictions per person plus medical marijuana.
Councilmember Bearnson clarified the state was considering limiting plants within city limits to 12 or 18.
Ms. Cooper stated the limit is four plants per adult. Councilmember Bearnson noted that would be 16 plants
per residence. He believed it was six per patient and four per residence. Councilmember Zarosinski replied
that 16 plants seemed like an extremely large number in a residential neighborhood. Mayor Wheeler noted
some of these plants were more like trees. Councilmember Bearnson responded that some people are able
to grow larger plants than others, due to their abilities. He would like to see this addressed in a timely fashion,
before January 1.

Councilmember Bunn asked whether current law pre-empted the city from using land-use regulations for
marijuana businesses. Mr. McConnell and Ms. Cooper were not sure. Councilmember Bunn believed this is a
land-use issue. Planning Director Jim Huber explained the LUCS process and noted they are processed
through the City’s Planning Department, but did not occur often.

Mayor Wheeler stated it appeared that Council agreed on the marijuana odor ordinance. Mr. McConnell
clarified that he was to bring back the marijuana odor nuisance ordinance and not the enclosure ordinance.

Councilmember Gordon expressed concerns regarding enforcement and the work for the Police Department.
He preferred an outright ban against marijuana within city limits, because the Code Enforcement process is
extensive and could take months. After time passed, the odor would be gone and then the next season it
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would start up again. If the city going to make a change we need to make sure the matter is solved. This
doesn’t solve the problem.

Councilmember Bearnson believed a complete ban would create problems for the city, including litigation.
Councilmember Bunn opined that we will be sued regardless. Mr. McConnell recommended holding public
hearings to declare it a nuisance.

Mr. McConnell asked whether he should draft two separate ordinances, one regarding odor and one banning
outdoor grows in residential zones. Council discussed which residential zones should be banned.
Mr. McConnell stated that Central Point already has banned outdoor grows and Grants Pass was working on
the same ban. Mayor Wheeler noted that we recently had an issue with a local methadone clinic and
questioned whether we could use that information for marijuana. Councilmember Gordon recommended
relying on time and manner up to the police department.

Council discussed whether to create a subcommittee to assist with the marijuana regulation.

Mr. Huber explained simple text amendments may take months and recommended as much information as
possible from Council to speed the process. Mr. McConnell clarified that if the Council needed more time, the
moratorium could stay in place while the revisions were drafted. City Manager Pro Tem Bill Hoke noted staff
will not drag their feet, but we need to ensure that it is done correcitly.

The meeting adjourned at 7:20 p.m.

Glenda Wilson
City Recorder
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Marijuana Update

* Before thinking of lifting the City’s
moratorium- consider this report from CBS
broadcast journalists Bill Downs and Dave
Moore...

* The “Nation’s Nightmare”

12/7/2015

Purpose

* Update on happenings in Salem
* Seek Direction on:
1) Odor Ordinance

2) Drafting TPM regulations for medical
marijuana licensees/retail marijuana
licensees- then lift moratorium?

3) How #2 should be accomplished
4) Update on litigation issues

When We Last Met...

* House/Senate Subcommittee struggling over
SB 844-particulatly whether to permit a city to
ban dispensaries.

* SB 844’s intent was to more tightly regulate
Oregon’s medical marijuana market- overages
making their way onto the black market.

* The Subcommittee reached an impasse- the
Senate President created a new special senate
subcommittee to tackle the issue...

SB 964- Medical Marijuana

* Highlights of SB 964:

1) limits number of plants;

2) creates reporting requirements for growers and marijuana
processors (who can produce cannabinoid products,
concentrates and extracts);

3) establishes residency requirements for persons responsible
for grows, processing sites and dispensaries;

4) creates tracking system for growers, processors and
dispensaries;

5) Requires all marijuana sold to be appropriately packaged,
labeled and tested (OHA-licensed labs)

SB 964

* Passed the Senate and sent to the House.

HB 3400- Global Marijuana Bill

* Will amend the OMMA and Measure 91.

* HB 3400- Dash 9 (retail marijuana).

* HB 3400- Dash 10 (medical marijuana).

* HB 2041- Dash 2 (retail marijuana tax- 17% at
retail point-of-sale).

* As written, Cities will retain ability to

reasonably regulate medical and retail
marijuana licensees.




HB 3400- Dash 9 (retail marijuana)

« City can adopt reasonable Time, Place and
Manner regulations to all licensees
(producers, wholesalers, processors, retailers).

* Exception- prohibited from adopting
regulation requiring retailers to be more than
1000 feet apart.

* Important- Land Use Compatibility Statement
(LUCS).

12/7/2015

LUCS

* Prior to the issuance of a license under section 19, 20,
21 or 22 [these are the 4 retail licensees], the Oregon
Liquor Control Commission shall request a land use
compatibility statement from the city or county that
authorizes the land use. The land use compatibility
statement must demonstrate that the requested
license is for a land use that is allowable as a permitted
or conditional use within the given zoning designation
where the land is located. The commission may not
issue a license if the land use compatibility statement
shows that the proposed land use is prohibited in the
applicable zone.

LUCS

* Not a “land use decision”-i.e., no appeal to
LUBA...

HB 3400- Dash 10 (medical marijuana)

* As on the retail side, City can adopt
reasonable Time, Place and Manner
regulations to all licensees (growers,
dispensaries and processors).

The very latest from Salem
(this afternoon)

* Local time, place, and manner regulatory authority
over licensed marijuana businesses, both medical and
retail;

= A path for opt out of any class of marijuana business,
both medical and retail, by action of a city council or
county commission in a county, or a city in a county,
the:jt voted against Measure 91 by at least 55 percent;
an

= A path for any city council or county commission to call
for a local election on the issue of opt out of any one or
more categories of marijuana business licensees, both
medical and retail.

Issues for the Council to Consider

A.  Measure 91 Homegrows- Marijuana
Nuisance Ordinance

Odor/Enclosure?

Regulate Odor Only?
Odor/Ban on all Outdoor Grows?

* Recommendation- consider adoption of odor
nuisance ordinance only (without marijuana
enclosure section) at next meeting.
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Issues for the Council to Consider

B. Regulation of Medical/Retail Marijuana

- Land Development Code- Zoning Text
Amendment (numerous cities have gone that
route)

*Recommendation- joint study session with
Planning Commission- direct PC to craft proposed
zoning text amendment
(TPM'’s/operational/development standards) for
medical and retail marijuana licensed businesses-
make recommendation to Council by late Fall.

Zoning Ordinance Amendment-
Tigard

« -Marijuana retail shops are prohibited from downtown Tigard;

« -Must be located along Highway 99 with frontage facing road;

* -Cannot be within 1,000 feet of a public or private schools, including
career schools attended primarily by minors;

« -Cannot be located within 2,000 feet of another dispensary within
or outside city limits;

« -Cannot be located within 500 feet of a public library or park and
recreation zone;

¢ -Cannot have marijuana merchandise be visible from the exterior;

* -Drive-through marijuana facilities are prohibited;

* -Hours of commercial operation are limited to 10 a.m. to 8 p.m.

Zoning Ordinance Amendment-
Milwaukie
* Allows dispensaries where pharmacies and
drug stores are allowed.

Retained state-imposed 1000-foot buffer
around schools.

* Limits hours of operations (8 a.m. to 10 p.m.)
* No public display of marijuana/marijuana
products.

* Dispensaries cannot be colocated with
another business.

Why this route?

LUCS (retail marijuana)- licensee cannot obtain OLCC
license with a negative LUCS.

Medical marijuana processors- may not be located in
area zoned for residential use IF the site processes
cannabinoid extracts.

“Cannabinoid extract” means a substance obtained by
separating cannabinoids from marijuana by:

(a) A chemical extraction process using a hydrocarbon-
based solvent, such as butane, hexane or propane;

(b) A chemical extraction process using the hydrocarbon-
based solvent carbon dioxide, if the process uses high heat
or pressure.

Why this route?

Medical marijuana licensees-

- Medical marijuana processors- if not
processing marijuana extracts- allowed in any
zone; ho “1000-foot rule.”

- HB 3400 will allow the City to zone medical

marijuana processors out of residential areas-
even if they do not process marijuana extracts;
impose 1000-foot rule (schools).

Why this route?

Compare to medical marijuana dispensaries:
- Not allowed in residential zones
- “1000-foot rule applies
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Why this route?

Retail marijuana licensees-

-"1000-foot rule” applies; cannot be within an
area zoned exclusively for residential use
(different from license requirements for medical
marijuana licensees)

Wholesaler licensees-

- “1000-foot rule does not apply, cant be within
an area zoned exclusively for residential use.

Why this route?

Marijuana processors-

- Like medical marijuana processors, if not
processing marijuana extracts- allowed in any
zone; no “1000-foot rule (schools).”

*state-licensed producers (state licensees that

grow marijuana plants) are not prohibited from

growing in any zone/no “1000-foot rule... ”

You do have the authority to adopt reasonable

TPM's as to producers... .

* http://www.mailtribune.com/article /2015060

3/NEWS/150609820/0/SEARCH

Update on Litigation

1) Patients Helping Patients, LLC

- City’s remedial contempt motion/Motion to
Modify Judgment.

- Attorney for PHP has appealed City’s denial of
a business license for The Green Room.

2)  Mary Jane’s Basement

- Filed complaint for injunctive relief

following City’s denial of business license

application.

Conclusion

* Seeking Direction:
1) Marijuana odor nuisance ordinance.

2) Zoning text amendment to regulate both
medical and retail licensees.




Oregon Medical Marijuana Act

ORS 475.300

Medical Marijuana Cards Card Limit

- Patient 1
- Caregiver unlimited
- Grower 4

Grow site — unlimited about of growers




Product Limitations per patient:

- 1%bs. of processed marijuana at one time.
- 6 mature marijuana plants

- 18 starter plants (under 12” X 12” and not flowering) ‘rj

A registry identification cardholder or the designated primary caregiver of the cardholder may
reimburse the person responsible for a marijuana grow site for the costs of supplies and utilities
with the production of marijuana for the registry identification cardholder. No other costs
associated with the production of marijuana for the registry identification cardholder, including
the cost of labor, may be reimbursed. ORS 475.304 (7)




OMMP number as of April 30, 2015:

Patients: 8,056
Caregivers: 3,276

Growers: 5,227 (All able to grow for four patients)

® 20,908 patients (61.5% live outside Jackson County)
e 125,448 mature plants
e 376,344 starter plants

A big
frarvest
at Groer
Thunib

An average out door marijuana plant in Southern Oregon can yield conservatively

5 — 6 1ds. of processed marijuana. Plants have been proven to produce up to 12 Ibs.
a plant.

In the Southern Oregon black market marijuana can cost $800 - $1000 a pound.
States to the east of Oregon the price can reach $2500 - $4000 a pound.

Lt. Kevin Walruff #400




Measure 91

Effective July 1, 2015, a person 21 or older can:

Have in their household (not readily seen from a public place), up to:

\/

* 8 ounces of useable marijuana (dried marijuana flowers and leaves);

R

¢ 4 marijuana plants;
% 1 pound of solid homemade marijuana products; and
% 4% pounds of liquid homemade marijuana products.

Have, outside of their household, up to 1 ounce of useable marijuana.
Deliver to another person 21 or older, for noncommercial purposes, up to:

% 1 ounce of homegrown marijuana;
% 1 pound of solid homemade marijuana products; and
% 4% pounds of liquid homemade marijuana products.

No consumption in public.

Retail Regulation and Taxation

The Oregon Liquor Control Commission (OLCC) will regulate all other production, processing,
and sales of retail marijuana and marijuana products. By January of 2016, OLCC will start
accepting applications for the following businesses (a person can hold more than one license):

» Producers;
Processors;
Wholesalers; and
Retailers.

YV V VY



Local Control and Opt Out

Local governments can adopt reasonable time, place and manner regulations of the nuisance
aspects of businesses that sell marijuana to consumers. Specific findings are required.

Local opt out of marijuana businesses is only through local initiative petition signed by 10
percent of voters and approved at a general election - November of an even numbered year.

Taxation

Taxation of retail marijuana, as it leaves the grower, at the following rates:
S35 per ounce for flowers (bud);

$10 per ounce for leaves; and

S5 per immature plant (clone).

Distribution of Net Revenue

e 40 percent to schools;

e 25 percent for substance abuse treatment and prevention services;

e 15 percent to the Oregon State Police; and

e To assist local law enforcement in performing it duties under the measure, 10 percent to
cities and 10 percent to counties.

o Before July 1, 2017, distributed based on population.

o AfterJuly 1, 2017, distributed based on proportion of marijuana businesses.



